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GLOSSARY OF TERMS

Actual availability—refers to firms that have affirmatively shown interest in doing business
with BART in one or more of the following ways: bidding for a BART contract; being awarded
a BART contract; or, being included on BART’s vendor or plan holder’s list. The difference
between “actual availability” and “potential availability” may help identify and narrow down
the area of availability that may be affected by discrimination, lack of outreach, lack of
interest, lack of specific expertise required by the public entity, and lack of capacity.

Active discrimination—refers to any government entity which has directly discriminated
against minority and female business persons through its contracting and procurement
activities, or any other of its activities (e.g. employment).

Anecdotal Interview—interview conducted with a business owner within a particular
industry, or who has contracted with a public entity, to ascertain his/her personal experiences
in doing business within that industry or with that public entity.

Availability—the percentage of firms by race and gender in an industrial category and
available to do business with a government entity.

Awardees—firms that actually receive a contract award from BART as reflected through
contract awards, purchase orders and payments data.

BART Certified MWBE—firms certified by BART as an MWBE under BART’s Non-
Discrimination Program.

BART Certified SBE or MSBE—firms certified by BART as an SBE or Micro SBE, to
participate in BART’s SB Elements Program for federally funded contract opportunities.

Bidders—firms that submitted a bid or sub-bid on a BART formal purchasing opportunity or
submitted a quote for a BART informal procurement opportunities.

Building Permit Data—construction related data of the permits issued by a government
entity to permit contractors to build or renovate structures.

Capacity—a measure (appropriately defined) of additional work a firm can take on at a given
point in time.

Census—a complete enumeration, usually of a population, but also of businesses and
commercial establishments, farms, governments, and so forth.
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Certification—process of qualifying a firm as being at least 51 percent owned, managed and
controlled by minorities and female.

Compelling Governmental Interest—compelling reasons by a public entity to remedy past
discriminatory treatment of racial or ethnic groups

Consolidated Metropolitan Statistical Area (CMSA)—a metropolitan area containing two or
more Primary Metropolitan Statistical Areas (PMSAs).

Contract award data—data gleaned from BART’s bid history data and contract logs that were
provided to M?® Consulting by BART’s Purchasing Department. The contract logs represent
the universe of formal competitive contracts let by BART.

Contract Commitments—representing the actual firm with which BART executed a contract.

Croson Requirements—guidelines which govern any state or local political body’s attempt
to enact a minority/female business enterprise program which uses set-asides, preferences,
goals or other race-conscious measures on condition that a compelling government interest
exists and that the program elements are narrowly tailored.

Disadvantaged Business Enterprise Program (DBE Program)—federal program designed to
create a level playing field on which a Disadvantaged Business Enterprise (“‘DBE”) or Small
Business (“SB”) can compete fairly for federally funded agreements, contracts and
subcontracts, including but not limited to construction, procurement and proposal contracts,
professional and technical services agreements and purchase orders.

Disparate Impact—a policy or practice that, although neutral on its face, falls more harshly
on a protected group. This impact may be viewed as discriminatory behavior in certain
instances. The statistical analysis seeks to determine if there is any disparate impact of an
agency’s policy(ies) or practice(s), intended or unintended, on protected classes.

Disparity Ratio—ratio of the percentage of receipts received by M/W/DBEs from a particular
public entity in a specific category of work (e.g. construction), to the percentage of firms that
are M/W/DBEs available to do business with that public entity; also, the public entity’s
M/W/DBE utilization divided by M/W/DBE availability.

Dun & Bradstreet Data—consists of a customized list of firms from its Hoover’s database for
the San Francisco Bay Area. The Hoover’s database consists of observations for 448,629

registered firms in San Francisco Bay Area by SIC and NAICs code, and MBE and WBE
status.
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D&B MWBE—a firm identified by Dun & Bradstreet as an MBE or WBE, but not listed on
any certification list utilized for the Master S/M/W/DBE listing.

Factual Predicate—an analysis to determine whether there are any identified instances of
past discrimination which must be particularized in a manner that provides guidance for the
legislative body to determine the precise scope of the injury it seeks to remedy. It is utilized
to determine whether a compelling governmental interest exists to support the utilization of
race and gender-conscious remedies. The disparity study is utilized to develop the factual
predicate.

Federal Regulation 49 CFR Part 26—federal regulation governing the development and
administration of Disadvantaged Business Enterprise Programs.

Formal Purchases—competitive purchasing is required for purchase contracts over $100,000
and public works contracts over $10,000. Formal purchasing at BART is done using
Invitations for Bid, Competitive Sealed Bids and Requests for Proposals.

Informal Procurement—purchases not requiring advertising and valued at $100,000 or less
for services and procurement, and $10,000 or less for construction.

Intermediate Scrutiny—is applied to gender and age distinctions and requires the public
entity to prove there is a fair and substantial relationship between the classification and the
objective of the legislation.

Market Disparity Ratio—ratio of the percentage of receipts accruing to M/W/DBEs in an
industrial sector, to the percentage of firms in an industrial sector that are M/W/DBEs; also,
market utilization divided by market availability

Marketplace Availability—all firms’ available in BART’s marketplace, as measured by Dun
& Bradstreet and Reed Construction data.

Master S/M/W/DBE List—list of certified SBEs, MBEs, WBEs and DBEs from BART,
Caltrans, and Alameda County.

Matchmaking—efforts to bring together potential M/W/DBEs, Non-M/W/DBEs and BART
personnel on specific opportunities that encourages an environment of relationship building.

Metropolitan Statistical Area (MSA)—an area, defined by the US Census Bureau, which is
an integrated economic and social unit with a population nucleus of at least 50,000
inhabitants. Each MSA consists of one or more counties meeting standards of metropolitan
character. The San-Francisco-Oakland-Hayward MSA consists of Alameda, Contra Costa,
Marin, San Francisco, and San Mateo counties.
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Minority Business Enterprise (MBE)—only firms that are at least 51% owned and controlled
by minority individuals. Minority individuals are defined as: African Americans, Asian
Americans, Native Americans and Hispanic Americans.

Multivariate Regression—analyzes whether multiple variables, including race and gender,
impact an outcome.

M/W/DBE—for computation of availability, utilization and disparity tables, represents
potential and actual certified DBE firms.

Narrowly Tailored—a law must be written to specifically fulfill only its intended goal. Race
and gender-conscious remedial action be “narrowly tailored” to identify past or present
discrimination. At least three characteristics were identified by the court as indicative of a
narrowly tailored remedy:

e The program should be instituted either after, or in conjunction with, race-neutral
means of increasing minority business participation; a governmental entity does not
have to enact race-neutral means if they are not feasible or conducive to remedying
past discrimination;

o The plan should avoid the use of rigid numerical quotas; and,

e The program must be limited in its effective scope to the boundaries of the
governmental entity.

Nondiscrimination Programs (ND Program)—established by BART in 1997 to ensure that
contractors do not discriminate or give preference in the award of subcontracts based on race,
national origin, color, ethnicity or gender. The Non-Discrimination Program applies to non-
federally funded contracting opportunities.

Non-M/W/DBEs—for computation of availability, utilization and disparity tables, represents
all other firms, exclusive of M/W/DBEs and D&B MWBEs.

On-Call A&E Contracts—a type of indefinite quantity contract utilized for A&E services.
BART Planning, Development and Construction financial analysts maintain work plan
summaries, which summarizes commitments and payments for individual work plans
against each On-call contracts.

Outreach—any effort to communicate with minority or female-owned businesses regarding
procurement or contracting opportunities.
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Overconcentration—Under 49 CFR Part 26.33, a public entity should monitor its contracts
to ensure that DBEs are not overly concentrated in certain product areas as a means of
meeting its DBE goals.

Passive Discrimination—participating in the discriminatory or exclusive actions of other
agents in the public and private sector.

Passive Participant—refers to any government entity which has indirectly discriminated
against minority or female businesspersons by doing business with an industry or business
that directly engages in discriminatory practices.

Potential Availability—refers to firms present in BART’s market beyond those “actually
available,” to include those that have not bid on BART work or taken other affirmative steps
toward doing business specifically with BART (as opposed to other public and private sector
clients) during the study period. This availability includes firms identified under both public-
sector availability and marketplace availability.

Procurement Forecasting—an organization and its departments determine their
procurement needs for a set period of time.

Proposition 209—Article 1, §31 of the California Constitution, which went into effect in 1997.
The law amended the state constitution to declare “[t]he state shall not discriminate against,
or grant preferential treatment to, any individual or group on the basis of race, sex, color,
ethnicity, or national origin in the operation of public employment, public education or public
contracting.”

Public Contract Code 4100-4114, “Subletting and Subcontracting Fair Practices Act”—code
under which the State of California established rules and regulations regarding
subcontractor substitutions on Public Works contracts in order to control issues of bid
shopping and bid peddling.

Public Sector Availability—Includes lists of available firms known to various public sector
agencies, including, but not limited to, BART in the relevant market region. These firms are
closer to RWASM having expressed an interest in contracting opportunities with other public
sector agencies with similar standards and limitations as BART.

Pure Prime Utilization—the value of prime contracts net of subcontract value.

Practical Significance—the most commonly used practical significance measure in the EEO
context is the 4/5th or 80 percent rule, which indicates how large or small a given disparity
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1s. An index less than 100 percent indicates that a given group is being utilized less than
would be expected based on its availability, and courts have adopted the Equal Employment
Opportunity Commission’s “80 percent” rule, that is, that a ratio less than 80 percent
presents a prima facie case of discrimination.

Procurement—the acquisition of any good or services in the categories of A&E, construction,
professional services, other services and procurement.

PUMS (Public-Use Microdata Samples)—contains records for a sample of housing units with
information on the characteristics of each unit and each person in the unit. Files are
available from the American Community Survey and the Decennial Census.

Purchase Order—a procurement vehicle used by a government entity to acquire goods or
services by opening an order for the goods and services for a specified amount.

Race-Conscious—any business development plan or program which uses race as a criterion
for participation.

Race-Neutral—any business development plan or program in which race is not among the
criteria for participation.

Rational Basis Standard—tests economic programs that do not make distinctions based on
race, ethnic origin or gender. Under this standard, the moving party is required to show that
the classification is not rationally related to a valid state purpose.

Ready, Willing and Able Availability Estimate (RWAS™ Estimate)—the number of M/W/DBE
firms ready and willing to perform a particular scope of work and with the ability to expand
(or contract) to do the type of work required. Derived from the U.S. Supreme Court’s
statement that:

Where there is a significant statistical disparity between the number of
qualified minority contractors willing and able to perform a particular service
and the number of such contractors actually engaged by the locality or the
locality’s prime contractors, an inference of discriminatory exclusion could
arise.!

The first component of the model, “ready”, simply means a business exists in the market area.
The second component, “willing”, suggests a business understands the requirements of the
work being requested, and wants to perform the work. The third component, “able”, defines
the group of firms with capacity to do the job.

1City of Richmond v. J.A. Croson, 109 S.Ct. 706, at 729 (1989).
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Reed Construction Data—a construction market data resource that tracks construction
activity by project and location. The data set also provides project specific information which
includes owner of the project, value of project, type of project, general contractor, etc.

Relevant Market—the geographic area reflecting a preponderance of commercial activity
pertaining to an entity’s contracting activity based on where bidders, vendors, or awardees
are located. A typical range fitting this definition is approximately 75 percent. Relevant
Market categories for BART:

¢ San Francisco-Oakland-Hayward, CA MSA—consists of the following five counties:
Alameda, San Francisco, Contra Costa, Marin, San Mateo; This MSA is a subset of
the San Francisco Bay Area;

e San Francisco Bay Area (Bay Area—9-county area which includes the MSA and five
additional counties: Alameda, San Francisco, Contra Costa, Marin, San Mateo,
Solana, Napa, Santa Clara, Sonoma;

e San Jose-San Francisco-Oakland, CA (CSA)—the CSA which include the 9 counties
and 3 additional counties: Alameda, San Francisco, Contra Costa, Marin, San Mateo,
Solana, Napa, Santa Clara, Sonoma, San Joaquin, Santa Cruz, San Benito;

e San Jose-San Francisco-Oakland, CA (CSA) and Sacramento County (CSA-Plus) - the
CSA-Plus which include the CSA plus Sacramento County.

e State of California

¢ Nationwide

Regression Analysis—a statistical method that analyzes how a single dependent variable
may change or vary based on values of one or more independent variables. For example, the
contract dollars awarded to M/W/DBEs vary based on characteristics such race, gender, years
of experience, and gross annual receipts.

Set-Aside—government policy in which competition for certain contracts/bid opportunities is
restricted to certain firms.

Small Business Program (SB Program)—established pursuant to California Public Contract
Code Section in 2002. The SB program applies to non-federally funded contract opportunities.
The purpose of the SB program is to encourage the full and equitable participation by small
businesses in construction, procurement and services contracts. BART uses the state
Department of General Services SB Certification. The SB Program consists of a 5% prime
preference for SBs on designated contracts and SB subcontracting goals, resulting in a 5%
prime preference.

S/M/W/DBE—consists of MBEs, WBEs, DBEs and non-minority SBs.

MILLER? CONSULTING, INC.



San Francisco Bay Area Rapid Transit District

Table of Contents, List of Tables, Disparity Study
List of Figures, Glossary of Terms Final Report, Volume |
January 12, 2017

Page TOC-xxi

Statistical Significance—how large or small the disparity ratio is in comparison with the
observed percentages based on the statistical confidence level; also, the likelihood that a
statistic will vary from a given value by more than a certain amount due to chance.

Strict Scrutiny Standard—is evoked if the classification is suspect, in particular, one based
on race, ethnic or alien distinctions or infringements upon fundamental rights. The strict
scrutiny test is the most rigorous of the three, requiring the public entity to show compelling
governmental interests for making such classifications.

Sunset Clause—a legal or regulatory provision that stipulates the periodic review of a
government agency or program in order to determine the need to continue its existence. For
race and gender-conscious programs, this can involve: a) a graduation program, b) a definite
date to end the program; or ¢) an annual review of M/W/DBE program efficacy, goals, and
utilization.

Systemic Barrier—entrenched discriminatory practices or policies that effectively prevent
participation in economic opportunities.

Technical Assistance—the transfer of skills or information from one party or entity to
another, through on-site consultation, conferences, brokering of services, training, or general
dissemination of information.

T-Test—assesses whether the means of two groups are statistically different from each other.

Utilization—the percentage of receipts in an industrial category that are spent with a given
class of firms (e.g., MFBEs).

Vendor—any person or business entity who has come forth to a governmental entity and
registered with the entity identifying the products and services they would like to
supply/render.
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EXECUTIVE SUMMARY

E.1 INTRODUCTION
E.1.1 OVERVIEW OF SCOPE OF WORK

The San Francisco Bay Area Rapid Transit District (BART) has established a Disadvantaged
Business Enterprise (DBE) Program, consistent with the requirements of 49 Code of Federal
Regulations (CFR) Part 26. BART has also established a Non-Discrimination for
Subcontracting Program for Non-Federally Funded Contracts. To support the District’s DBE
Program and to determine Availability analysis for its Non-Discrimination Program, BART
commissioned Miller? Consulting, Inc. (M® Consulting) on May 18, 2015 to conduct a
Disparity Study (the Study) by performing the scope of work outlined below:

e Investigate whether or to what extent discrimination exists in the contracting
industry relevant to BART contracting activities in the BART market areas;

o Satisfy all legal requirements for such a study established by all relevant judicial
precedent including a determination whether statistically significant disparities exist
regarding DBE utilization in the contracting industry relevant to BART contracting
activities in the BART market area;

e Provide data to support the District’s Disadvantaged Business Enterprise (DBE)
program, including setting of its Triennial DBE Goal, Contract Specific DBE goals
and Small Business Entity (SBE) goals under 49 CFR Part 26; and,

e Provide data on the availability of Small Business Entities (SBEs), Minority and
Women-Owned businesses in the BART market area to support the District’s Non-
Discrimination Program for Subcontracting on Non-Federally Funded Contracts (ND
Program) and Small Business Elements of the District’s DBE Program (SB Elements).

M2 Consulting conducted this study consistent with current legal and regulatory standards
applicable to BART in the 9th Circuit and the State of California, including Western States
Paving Co., Inc., v. Washington State Department of Transportation, 407 F.3d 983 (9th Cir.
2005), Federal Highway Administration (FHWA), the Federal Transit Administration (FTA),
State of California laws, including Proposition 209 and various other
federal/state/local/BART sources.
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E.1.2 OVERVIEW OF BART’S CURRENT RACE/GENDER-CONSCIOUS AND RACE
AND GENDER-NEUTRAL PROGRAMS

BART administers four programs targeted to promote inclusion of DBEs and SBs and one
program that ensures that primes do not discriminate or give preference in the award of
subcontracts based on race, national origin, color, ethnicity or gender. The four programs
are:

e Disadvantaged Business Enterprise (DBE) Program;
¢ DBE Program Small Business Elements (SBE);

e Small Business (SB) Program; and,

e Non-Discrimination for Subcontracting Program.

An overview of each program is provided below.
A. Disadvantaged Business Enterprise (DBE) Program (Federally Funded)

As a recipient of federal funds from the Federal Transit Administration (FTA), BART’s
Disadvantaged Business Program has been developed pursuant to the requirements of 49
CFR Part 262. The purpose of the DBE program is “to create a level playing field on which a
Disadvantaged Business Enterprise (“DBE”) can compete fairly for federally funded
agreements, contracts and subcontracts, including but not limited to construction,
procurement and proposal contracts, professional and technical services agreements and
purchase orders.”s

Based on the results of the 2009 Disparity Study, BART could establish DBE goals on
Federally Funded Construction contracts only. For Procurement and Professional Services,
including Architectural and Engineering, BART utilized exclusively race and gender-neutral
efforts.

B. DBE Program Small Business Elements (SBE)

Under the DBE Program Small Business Elements, BART includes all reasonable steps to
eliminate obstacles to small business participation on Federally funded contracts. SBE
program efforts can include:

e Race and gender-neutral SBE goals on Federally Funded contracts;

2 49 CFR Part 26 was enacted on January 8, 1999 and revised on October 1, 2006 and October 2, 2014.
3 San Francisco Bay Area Rapid Transit District Disadvantaged Business Enterprise Program, February 2012,

p- 4.
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e MSBE set-aside contracts on federal funded contracts. MSBE set-aside contracts
cannot exceed the following limits:
o Construction—$2 million
o Services—$3 million
o Procurement—$3 million

MSBE set-aside contracts are not eligible for SBE or DBE goals, although MSBE vendors are
encouraged to include SBE and DBE subcontractors.

C. Small Business (SB) Program (Non-Federally Funded)

BART has established a Small Business (SB) Program, pursuant to California Public
Contract Code Section 2002. The purpose of the SB Program is to encourage the full and
equitable participation by small businesses in Non-federally funded -construction,
procurement and services contracts. The SB Program is targeted to:

e BART award of contracts;
e The award of contracts by Prime Contractors to First Tier Subcontractors; and,
e The award of contracts by First Tier Subcontractors to Second Tier Subcontractors.*

To encourage SB prime participation on contracts under $10,000,000, BART may, at its sole
discretion, apply a bid preference to SB Bidders of up to 5 percent of the lowest responsible
bidder’s bid amount up to a total amount of $250,000 on contracts valued under $10,000,000.
An annual limit of $2,000,000 for total dollar preferences is allowed each year. However, the
actual contract will reflect the actual amount of the bid.

For contracts over $10,000,000, BART may apply a SB subcontracting, participation goal. For
prime vendors that meet the SB subcontracting goal, a bid preference up to 5 percent of the
lowest responsible bidder’s bid amount up to a total of $1,000,000 will be applied. However,
the actual contract will reflect the amount of the original bid. BART may, at its discretion,
count Second Tier Subcontractors toward the SB goal, upon the First-Tier subcontractor
meeting the requirements outlined in the SB Program.5 Under California Public Code
Section 22160 et seq, BART may also establish three separate SB goals for construction,
services, and procurement on Design-Build contracts. A 5 percent preference will apply.

D. Non-Discrimination (ND) in Subcontracting Program (Non-Federally Funded)

Under Proposition 209 adopted by the State in 1996, BART is prohibited from taking
measures that discriminate for or against the participation of firms based on their race or

4 BART Small Business (SB) Program Non-Federally Funded Contracts, 9/01/11, p. 2.
5 Ibid, pp. 6-8.
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gender, unless required as a Federal grant requirement. As a result, in 1997, the BART Board
adopted BART’s Non-Discrimination Program for Subcontracting on Non-Federally Funded
Contracts (ND Program). Under the terms of the ND Program, the purpose is to ensure that
contractors do not discriminate or give a preference in the award of subcontracts on the basis
of race, national origin, color, ethnicity, or gender.

Under BART’s ND Program, which is a race and gender-neutral program, there has been
some measurable MWBE participation although it has not resulted in the overall
participation of MWBEs matching availability in BART’s Non-Federal construction,
procurement, or services contracting. The Disparity Study will provide up to date availability
percentages for MBEs and WBEs for the ND Program.

The ND Program does not require a bidder to subcontract any portion of the work. If the
bidder does not subcontract any of the work, the ND Program does not apply. Further, the
ND Program does not utilize subcontracting percentage goals nor require a bidder to make
good faith efforts to utilize minority owned business enterprise (MBE) and women owned
business enterprises (WBE) subcontractors.

However, if the bidder does subcontract a portion of the work, a determination is first made
whether the bidder has listed subcontracts in dollar amounts that reflect the availability
percentages of MBEs and WBEs in the pool of all subcontractors available to perform the
contract work. The availability percentages for MBEs and WBEs are not subcontracting
goals. They are, instead, what MBE and WBE participation would be expected in the absence
of discrimination. If the bidder meets the availability percentages, the bidder is presumed to
have not discriminated and is eligible for award of the contract.

If the bidder does not meet the availability percentages, the bidder must submit
documentation pertinent to determining if the bidder discriminated. If the documentation
shows no evidence of discrimination the bidder is recommended for award of the contract. If
documentation shows discrimination, a hearing is set before a hearing officer and the District
has the burden to prove that the bidder discriminated. A bidder is non-responsive only if it
does not cooperate in providing evidence of Non-Discrimination or if a finding is made after
a hearing that the bidder has discriminated in the award of subcontracts. A bidder cannot be
found non-responsive simply because it did not select subcontractors in a manner which
reflects MBE and WBE availability as long as it has not discriminated.
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E.2 MILLER? CONSULTING’S APPROACH AND METHODOLOGY

M3 Consulting’s exclusive disparity study methodology includes ten analyses which lead to
overall conclusions and recommendations.

E.2.1 M® CONSULTING’S 10-PART DISPARITY STUDY METHODOLOGY

M3 Consulting employs a 10-part disparity study methodology that provides a complete
factual predicate consistent with evolving case law and BART’s regulatory environment. The
statistical analysis—relevant market, availability, utilization, disparity and capacity—
comports with the requirements of City of Richmond v. J.A. Croson Co., 488 U.S. 469, 109
S.Ct. 706 (1989), Adarand Contractors, Inc. v. Federica Pena, 515 U.S. 200, 115 S. Ct. 2097
(1995) and Western States Paving Co., Inc. v. Washington State Department of
Transportation, 407 F.3d 983 (9th Cir. 2005) and determines whether there are statistically
significant disparities from which an inference of discrimination may be drawn. The
remaining analysis reflected under the industry and market analysis assist in determining
whether organizational factors (active discrimination or exclusion) or private sector and
marketplace factors (passive discrimination or exclusion) cause any disparity found.
Together, these findings allow BART to determine whether there is a compelling
governmental interest in utilizing race and gender-conscious remedies for any statistically
significant disparity. The combined analysis also leads to a set of customized
recommendations that includes race and gender-neutral initiatives and narrowly tailored
race and gender-conscious initiatives.
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BART Disparity Study

Industry Analysis Statistical Analysis Market Analysis

eLegal Analysis eRelevant Market eAnecdotal and eFinding of eProcurement and
eProcurement and *Availability Survey Analysis discrimination, M/W/DBE
M/W/DBE Analysis eRace-Gender- passive or active, programmatic
Operational eUtilization neutral Analysis if any initiatives
Analysis Analysis ePrivate Sector e|dentification of eGoal-setting
*Disparity Ratios Analysis barriers to eNon-
eRegression and M/W(DBﬁ Discrimination
Capacity Analysis participation initiatives
eManagement and
Technical
Assistance

Description of Disparity Study Components

1. Legal Analysis outlines the legal standards of Richmond v. Croson, Adarand v. Pena and
their progeny, as well as around the country. Such a legal analysis provides critical
insight to current judicial opinions relevant to both DBE program design, Non-
Discrimination programs and disparity study analysis.

2. Procurement and DBE Program Operational Analyses examines BART’s contracting
history to determine the impact of BART’s policies, procedures and practices on
M/W/DBEs’ ability to do business with BART, along with the effectiveness of the DBE
and SB Program operations on increasing M/W/DBE participation.

3. Relevant Market Analysis determines the geographic boundaries within which BART
performs the substantial part (about 70 percent) of its business activities. The
identification of the bounds is also guided by legal criterion that BART must refine its
efforts to impact DBE business activity to its market area.

4. Availability Analysis determines the available M/W/DBE and non-M/W/DBE firms who
are available to do business with BART within the determined relevant market.

5. Utilization Analysis quantitatively examines BART’s contracting history and determines
the number of contracts and levels of expenditures with M/W/DBEs.

6. Disparity Analysis determines the difference between the availability of M/W/DBEs and
their utilization by BART and whether any disparity is statistically significant.

7. Capacity and Regression Analyses examines differences in capacity of firms based on
race and gender using established statistical methods and also examines whether
race/gender and ethnicity still impacts the participation decision once a set of variables
that proxy capacity are controlled for.
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8. Anecdotal and Survey Analyses determine the experiences of M/W/DBEs and non-
M/W/DBEs attempting to do business with BART and in the business community overall.
Further, the survey provides information on business characteristics, such as owner
qualifications, years in business, capacity, and credit market experiences.

9. Race- and Gender-Neutral Analysis determines the effectiveness of race- and gender-
neutral programs in increasing M/W/DBE participation in both public and private sector
opportunities.

10. Private Sector Analyses determine M/W/DBE participation in private sector
opportunities. Factors that impact business formation and self-employment are also
analyzed in this analysis.

The methodology components that M? Consulting deploys reflect the continuing development
of case law that has increased the level and sophistication of the statistical analysis necessary
to comply with Croson and Adarand standards.

E.2.2 STATISTICAL METHODOLOGY

The statistical methodology below discusses in more detail relevant market, availability,
utilization, and disparity. It includes various definitions of availability and M?® Consulting’s
“Ready, Willing and Able” (RWASM) model. M? Consulting has adapted this model to the
specific BART data sources available for this study. Also discussed are the types of utilization
analysis that will be performed. The statistical methodology section concludes by defining
the disparity ratio and significance tests, crucial for drawing conclusions regarding any
disparity in BART’s recent history of contracting with M/W/DBEs.

To conduct the analysis, M® Consulting collected vendor, bidder, contract award, purchase
order and payments data for calendar years 2011-2014, covering both Federally-funded and
Non-federally funded contracts.

A. Relevant Market

The Croson statistical analysis begins with the identification of the relevant market. The
relevant market establishes geographical limits to the calculation of M/W/DBE availability
and utilization. Most courts and disparity study consultants characterize the relevant market
as the geographical area encompassing most of a public entity’s commercial activity. The
Croson Court required that an MBE program cover only those groups that have actually been
affected by discrimination within the public entity’s jurisdiction.6

6 Richmond v. Croson, at 725.
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Two methods of establishing the relevant market area have been used in disparity studies.
The first utilizes vendor and contract awardee location of dollars expended by an entity in
the relevant industry categories. In the second method, vendors and contractors from an
entity’s vendor or bidder list are surveyed to determine their location. The former is based on
approaches implemented under the U.S. Justice Department guidelines for defining relevant
geographic markets in antitrust and merger cases. M® Consulting has developed a method
for determining an entity’s relevant market by combining the above methods and using an
entity’s bidder lists, vendor lists, and awardee lists as the basic foundation for market
definition.

By examining the locations of bidders, vendors, and winners of contract awards, M?3
Consulting seeks to determine the area containing a preponderance of commercial activity
pertaining to an entity’s contracting activity. While case law does not indicate a specific
minimum percentage of vendors, bidders, or contract awardees that a relevant market must
contain, M?® Consulting has determined a reasonable threshold is somewhere around 70
percent, each, for bidders, vendors, and contract award winners. Further analysis may be
necessary if there are “large” differences in the percentages of these three measures.

B. Availability Analysis

The fundamental comparison to be made in disparity studies is between firms owned by
minorities and/or women (“MBEs and WBEs”) and other firms (“non-MWBESs”) ready, willing
and able to perform a particular service (i.e., are “available”), and the number of such
businesses actually being utilized by the locality or its prime contractors. This section
presents a discussion of the availability estimates for M/W/DBEs who are ready, willing and
able to perform work on contracts for BART.

Availability is the most problematic aspect of the statistical analysis of disparity. It is
intrinsically difficult to estimate the number of businesses in the marketplace that are ready,
willing and able to perform contracts for or provide services to a particular public entity. In
addition to determining an accurate head count of firms, the concomitant issues of capacity,
qualification, willingness, and ability complicate the production of accurate availability
estimates.

1. Miller® Consulting, Inc. Availability Model

M2 Consulting employs two general approaches to measuring availability: the Ready, Willing
and Able (RWASM) Model and Marketplace Availability. In summary, the Availability
measures can fall into the following categories:
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o RWASM Availability—Those firms who are ready, willing and able to do business with
BART;

e Public Sector Availability—Those firms who are ready, willing and able to do business
with similar public sector agencies within BART’s marketplace7; and,

e Marketplace Availability—All firms’ available in BART’s marketplace, as measured
by Census, Dun & Bradstreet and Reed Construction data.

The Availability matrix below in Figure E.1 outlines M? Consulting’s Availability Model. The
matrix starts with the optimum availability measure of those firms “ready, willing and able”
to do business with BART and cascades down to less optimum measures. Factors that
determine which level of availability best suits BART’s environment include quality of
available data, legal environment, and previous levels of inclusion of M/W/DBE in bidding
and contracting activity. For BART, Level 3 RWASM Availability was deemed the most
representative and robust, in light of the completeness of data provided by BART.

7This analysis requires inter-governmental cooperation between public entities providing bidder, vendor and
awardee data, thus is not performed, unless such agreement is developed for individual agencies or a
consortium of agencies conducted a consortium disparity study.
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Figure E.1
RWASM Availability Model

BART RWASM Availability

1. Prime and sub-bidders bv contract category for each vear of studv period

[ 2. Prime and sub-bidders bv contract categorv for fewer vears ]

3. Prime bidders, sub-awardees, prime awardees (informal purchases) for each year of study
period

[ 4. Prime bidders, sub-awardees. nrime awardees (informal purchases) for fewer vears period ]

5. Prime bidders, sub-awardees, prime awardees (informal purchases) + Vendors + certified M/W/DBEs for
fewer years period

Public SectorsM Availability

6. BART RWA measure+ similar public entitv prime and sub-bidders

[ 7. BART RWA measure + similar public entitv prime and sub awardees ]

8. BART RWA measure + similar public entity prime, sub awardees and vendors + Master
M/W/DBEs List

Marketplace Availability

9. Census

[ 10. Dun & Bradstreet ]

[ 11. Reed Construction Data ]
Source: M3 Consulting, Inc.
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C. Utilization Analysis

Utilization represents the contracting and subcontracting history of Non-M/W/DBEs and
M/W/DBEs with BART. In developing the contract database to be used as the basis for
determining utilization, there are three alternative measures of utilization that can be taken
in each procurement category. These are:

1. The numbers of contracts awarded;
2. The dollar value of contracts received; and,

3. The raw numbers of firms receiving contracts.

The current report presents two of the three measures of utilization: the number of contracts
awarded and the dollar value of the contract awards. Both dollars and counts are reported in
order to determine if there are any outliers or large single contracts that cause utilization
dollar values to be at reported levels. These were preferred over the third measure—the
number of firms, which is less exact and more sensitive to errors in measurement.

For instance, if a single firm, owned by a Non-M/W/DBE, received 30 contracts for $5 million,
and ten African American-owned firms received one contract each worth $100,000, measured
by the number of firms, African American-owned firms would appear to be over utilized, and
Non-M/W/DBEs underutilized. Using the number of contracts and the dollar value of
contracts awarded, the aforementioned result would reverse (depending on relative
availability).

M2 Consulting’s position with regard to percentage estimates of utilization, by the dollar
value of contracts and number of contracts, is that discrimination would be more likely to
affect the dollars awarded than the number of contracts awarded to M/W/DBEs or the
number of M/W/DBEs utilized, particularly if there are stereotypical attitudes that
M/W/DBEs cannot handle larger contracts, and the largest volume of contracts awarded are
smaller contracts.

M? Consulting also sought to analyze subcontracting utilization data. Because prime
contractors, especially in Construction, Construction-related Professional Services and
Architecture and Engineering, often subcontract work to other contractors/consultants and
because the utilization of M/W/DBEs in the absence of a set-aside or goal provision usually
occurs at the subcontract level, assembling data on subcontract work is critical to utilization
analysis.
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In the area of Construction and Architecture and Engineering contracting, the standard
presentation of utilization data by M? Consulting is to show Total “Pure Prime +
Subcontractor” utilization and Subcontractor utilization in separate tables, if data allows.
“Pure prime utilization” based on dollar value of contracts is defined here differently from
“prime contract award value” due to the necessity to avoid double-counting of subcontract
awards when examining subcontractor utilization. “Pure prime utilization” is correctly
defined as the value of prime contracts net of subcontract value. This magnitude, when added
to the value of subcontractor utilization, results in a correct measurement of “total”
utilization, by the M/W/DBE category.

D. Disparity Analysis

A straightforward approach to establishing statistical evidence of disparity between the
availability of M/W/DBEs and the utilization of M/W/DBEs by BART is to compare the
utilization percentage of M/W/DBEs with their availability percentage in the pool of total
businesses in the relevant market area. M?® Consulting’s specific approach, the “Disparity
Ratio,” consists of a ratio of the percentage of dollars spent with M/W/DBEs (utilization), to
the percentage of those businesses in the market (availability).

Disparity ratios are calculated by actual availability measures. The following definitions are
utilized in the M? Consulting ratio:

A = Availability proportion or percentage
U Utilization proportion or percentage
D = Disparity ratio

Nw = Number of women-owned firms

Nm = Number of minority-owned firms

Nt = Total number of firms

Availability (A) is calculated by dividing the number of minority and/or women-owned firms
by the total number of firms. Utilization (U) is calculated by dividing total dollars expended
with minority and women-owned firms by the total expenditures.

Aw = Nw /Nt
Am = Nm/Nt
D = U/A

When D=1, there is no disparity, (i e., utilization equals availability). As D approaches zero,
the implication is that utilization is disproportionately low compared to availability. As D
gets larger (and greater than one), utilization becomes disproportionately higher compared
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to availability. Statistical tests are used to determine whether the difference between the
actual value of D and 1 are statistically significant, (i.e., whether it can be stated with
confidence that the difference in values is not due to chance (see Figure E.2).

Figure E.2
Disparity Ratio Indicating Areas of Significant and Non-Significant Disparity and Overutilization

SIGNIFICANT
OVERUTILIZATION

NON SIGNIFICANT OVERUTILIZATION

1.00

NON SIGNIFICANT
UNDERUTILIZATION

SIGNIFICANT
UNDERUTILIZATION

Source: M3 Consulting, Inc.

The statistical disparity ratio used in this study measures the difference between the
proportion of available firms and the proportion of dollars those firms received. Therefore, as
the proportion of contract dollars received becomes increasingly different than the proportion
of available M/W/DBEs, an inference of discrimination can be made.

1. Statistical Significance

The concept of statistical significance as applied to disparity analysis is used to determine if
the difference between the utilization and availability of M/W/DBEs could be attributed to
chance. Significance testing often employs the t-distribution to measure the differences
between the two proportions. The number of data points and the magnitude of the disparity
affect the robustness of this test. The customary approach is to treat any variation greater
than two standard deviations from what is expected as statistically significant.
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A statistical significant outcome or result is one that is unlikely to have occurred as the result
of random chance alone. The greater the statistical significance, the smaller the probability
that it resulted from random chance alone. P-value is a standard measure used to represent
the level of statistical significance. It states the numerical probability that the stated
relationship is due to chance alone. For example, a p-value of 0.05 or 5 percent indicates that
the chance a given statistical difference is due purely to chance is 1 in 20.

2. Practical Significance

The concept of statistical significance should not be confused with practical significance.
According to Mansfield, even if there is a statistically significant difference between a sample
value and a postulated value of a parameter, the difference may not really matter.s This
means disparities not statistically significant are not necessarily caused by chance. It also
means that chance cannot be ruled out as a cause.

The most commonly used practical significance measure in the EEO context is the 4/5th or
80 percent rule, which indicates how large or small a given disparity is. An index less than
100 percent indicates that a given group is being utilized less than would be expected based
on its availability, and courts have adopted the Equal Employment Opportunity
Commission’s “80 percent” rule, that is, that a ratio less than 80 percent presents a prima
facie case of discrimination®.

Under the EEOC’s “four-fifths” rule, a disparity ratio is substantively significant if it is 0.8
or less on a scale of 0 to 1 or 80 or less on a scale of 1 to 100 (i.e., Group A selection rate
divided by Group B selection rate). Codified in the Uniform Guidelines on Employee Selection
Procedures (UGESP, section 4D), the rule is described as follows:

“A selection rate for any race, sex, or ethnic group which is less than four-fifths
(4/5) (or eighty percent) of the rate for the group with the highest rate will
generally be regarded by the Federal enforcement agencies as evidence of
adverse impact, while a greater than four-fifths rate will generally not be
regarded by Federal enforcement agencies as evidence of adverse impact.
Smaller differences in selection rate may nevertheless constitute adverse
impact, where they are significant in both statistical and practical terms and

8 Mansfield, Edwin, Statistics for Business and Economics, p. 322. Two standard deviations imply 95 percent
confidence level which is the norm of the courts.

9 Engineering Contractors II, 122 F3d at 914; see 29 C.F.R. § 1607.4(D) (“A selection rate for any race, sex, or
ethnic group which is less than four-fifths (4/5) (or eighty percent) of the rate for the group with the highest rate
will generally be regarded by the Federal enforcement agencies as evidence of adverse impact, while a greater
than four-fifths rate will generally not be regarded by Federal enforcement agencies as evidence of adverse
impact.”)
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where a user's actions have discouraged applicants disproportionately on
grounds of race, sex, or ethnic group. Greater differences in selection rate may
not constitute adverse impact where the differences are based on small
numbers and are not statistically significant.”

Thus, the 4/5th rule is a measure of the size of the disparity, but may need to be interpreted
in light of particular context (e.g., sample size, in combination with statistical significance
testing). However, case law suggests that the 4/5th rule can be interpreted as adequate stand-
alone evidence in some situations, although it is unclear exactly what circumstances warrant
such interpretation. The 80 percent rule is a general rule, and other factors such as statistical
significance, sample size, discouraged applicants, etc., should be analyzed. The rationale for
combining practical and statistical significance results is an intuitive one. In situations
where the measures come to identical conclusions, the analyst can usually feel very confident
in a finding of meaningful impact or no impact. In other situations, context may play an
important role when statistical and practical significance measures produce different
conclusions @.e., when a standard deviation analysis is greater than 2.0 but the 4/5th rule is
not violated)1o.

E.3 FINDINGS AND CONCLUSIONS
E.3.1 SIGNIFICANT DISPARITY

Based on the statistical findings in the disparity chapter, the utilization of qualified firms as
reflected by the percentage of contracts or purchase orders awarded and payments made,
appears to be less inclusive than warranted, when compared to the availability of ready,
willing and able firms (RWASM). Thus, M? Consulting draws an inference of discrimination
against the following race, ethnicity and gender groups:

10 See Tables 1 and 2 that explain this in, “A Consideration of Practical Significance in Adverse Impact
Analysis,” Eric M. Dunleavy, July 2010, http://dciconsult.com/whitepapers/PracSig.pdf
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Table E.1.

Inference of Discrimination Based on Findings of Statistically Significant Disparity

By Race/Ethnicity/Gender

By Procurement Type

By Federal/Non-Federal

Procurement Areas Overall Federal Non-Federal

Architectural and
Engineering Services
Agreements

e African Americans
e Hispanic Americans
e Caucasian Females

e Asian Americans

e Hispanic Americans
e Caucasian Females
e African Americans

e Native Americans

e African Americans
e Hispanic Americans
e Caucasian Females

Construction Contracts

e African Americans

e Asian Americans

e Hispanic Americans
e Caucasian Females

e African Americans
e Hispanic Americans
e Caucasian Females

e African Americans

e Asian Americans

e Hispanic Americans
e Caucasian Females

Professional Services

e Asian Americans
e Hispanic Americans
e Caucasian Females

e Asian Americans
e Hispanic Americans
e Caucasian Females

e Asian Americans
e Hispanic Americans
e Caucasian Females

Other Services

e African Americans
e Caucasian Females

e African Americans
e Caucasian Females

e Hispanic Americans
e Caucasian Females

Procurement Contracts

e African Americans
e Asian Americans
e Caucasian Females

e African Americans

e Asian Americans

e Hispanic Americans
e Caucasian Females

e African Americans
e Asian Americans
e Caucasian Females

Source: M3 Consulting

Below is a discussion of the factors leading to

significant disparities above.

E.3.2 STATISTICAL
SIGNIFICANT DISPARITY

A. Relevant Market

FINDINGS

IMPACTING

and impacting the findings of statistically

STATISTICALLY

In order to estimate availability, the marketplace in which BART purchases from vendors
needs to be defined. This enables a practical count of “available” firms and also facilitates

policy implementation.

Based on the data provided for this study, five relevant markets were defined and are

presented below:
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e San Francisco-Oakland-Hayward, CA MSA—consists of the following five counties:
Alameda, San Francisco, Contra Costa, Marin, San Mateo; This MSA 1is a subset of
the San Francisco Bay Area;

e San Francisco Bay Area—consists of the following nine counties: Alameda, San
Francisco, Contra Costa, Marin, San Mateo, Solano, Napa, Santa Clara, Sonoma

e San Jose-San Francisco-Oakland, CA CSA—consists of the following twelve counties:
Alameda, San Francisco, Contra Costa, Marin, San Mateo, Solano, Napa, Santa Clara,
Sonoma, San Joaquin, Santa Cruz, San Benito

e San Jose-San Francisco-Oakland, CA CSA + Plus Sacramento County—consists of the
following twelve counties: Alameda, San Francisco, Contra Costa, Marin, San Mateo,
Solano, Napa, Santa Clara, Sonoma, San dJoaquin, Santa Cruz, San Benito,
Sacramento County

e State of California

e Nationwide

The relevant market for each industry category is summarized in Table E.1, for each
procurement type by location because of the commercial activity that BART conducts with
its vendors in different procurement areas.

Table E.2.
Summary of Relevant Market Determination

MSA Bay Area State Nationwide

Architecture and Engineering v

Professional Services v

Construction '

Other Services v

Procurement v

Source: M3 Consulting; BART Procurement Bidder Data, PeopleSoft Final Data, BART Planning and Development Work Plan Data; BART OCR
Vendor Payment Tracking Data; BART Plan Holders; BART Vendors

B. Availability Analysis

Based upon industry standards, M® Consulting’s practice, experience and understanding of
data available, credence is typically placed on RWASM estimates derived from bidders, sub-
bidders and awardees in that order of importance. Marketplace availability measures, based
on D&B Availability, are presented as a benchmark of minority and women-owned firm
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availability (inclusive of certified and unverified MBEs/WBEs) and for BART to consider
potentially available firms for outreach purposes.

For construction, MBE availability percentage is about 18.43 percent which is almost evenly
derived from the Asian American and Hispanic American MBE groups and a smaller portion
to African American-owned firms. Caucasian Female-owned firms are similar to African
American-owned firms in their availability in the construction industry at 4.48 percent
available based on the RWASM availability measure. The marketplace availability measure
based on construction shows a lower presence of MBEs in the industry and a similar presence
of Caucasian Female-owned firms. In A&E, the availability of M/W/DBEs was at 29.82
percent based on RWASM availability estimates. MBEs were at 22.43 percent and Caucasian
Females at 7.39 percent in the MSA marketplace. The Dun and Bradstreet availability
measure shows a slightly lower representation in the marketplace of M/W/DBEs at 21.53
percent with Caucasian Female-owned firms almost at par with the RWASM availability
estimate at 8.1 percent in the MSA. For Professional Services, M/W/DBEs availability based
on RWASM gvailability was only at 11.89 percent, while the marketplace availability
reflecting the upper bound of available firms was at 14.45 percent. MBEs and Caucasian
Female-owned firm were both evenly low in availability based on RWASM availability
estimates.

Other Services witnessed a declining pattern in M/W/DBEs presence with only 7.22 percent
availability; Caucasian Female-owned firms represented 1.37 percent of availability.
Marketplace estimates of available firms shows a higher proportion of M/W/DBEs at 16.26
percent and of Caucasian Female-owned firms at 8.86 percent. It may imply that Caucasian
Female-owned firms are present in the market area, but do not participate in BART
contracts. The presence of Caucasian Female-owned firms in Procurement is considerably
higher in the marketplace at 8.33 percent compared to only 0.67 percent availability at BART.
In general, the Procurement industry shows a very small presence of M/W/DBEs in the
RWASM gvailability pool at 2.93 percent as opposed to 16.56 percent provided by Dun and
Bradstreet’s potentially available firms. Whether the latter meet the RWASM availability
criteria or express interest in BART contracting process remains to be explored.
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Table E.3.

Summary Table - RWASM Availability Level 3 Percentage Participation

San Francisco Bay Area Rapid Transit District

Relevant Market; 2011 - 2014

Ethnicity A&E! Construction? Prcs):er‘s;?‘l:z;lal Other Services® | Procurement®

Race/Ethnicity/Gender

Non-M/W/DBE 62.27 67.25 82.60 83.51 93.63

African American 7.65 4.86 3.96 3.78 0.84

Asian American 10.29 6.48 2.42 0.69 0.84

Hispanic American 3.96 6.85 2.42 1.37 0.59

Other MBE 0.53 0.25 0.00 0.00 0.00

Total MBE 22.43 18.43 8.81 5.84 2.26

Caucasian Female 7.39 4.48 3.08 1.37 0.67

Total M/W/DBE 29.82 22.91 11.89 7.22 2.93

D&B MWBE 7.92 9.84 5.51 9.28 3.43

Total 100.00 100.00 100.00 100.00 100.00

Source: M2 Consulting; BART Procurement Bidder Data, PeopleSoft Final Data, BART Planning and Development Work Plan Data; BART OCR
Vendor Payment Tracking Data; BART Planholders; BART Vendors
Level 3: Bidders, Sub-bidders, Formal and Informal Awards form PeopleSoft Data, Prime/Sub Payees from Work Plans and VPTS data
IMSA, 2Bay Area, 3State of California, “Nationwide

Table E.4.

D&B Summary Availabi
San Francisco Bay Area
2014

lity

A&E Construction Professional Other Services Procurement
Services

# % # % # % # % # %
Non- 2,471 78.47 6,775 88.18 | 11,286 85.55 8,994 83.74 9,615 83.44
MWBE
MBE 253 8.03 364 4.74 444 3.37 383 3.57 529 4.59
MWBE 170 5.40 165 2.15 419 3.18 411 3.83 419 3.64
WBE 255 8.10 379 493 1,044 7.91 952 8.86 960 8.33
Total 678 21.53 908 11.82 1,907 14.45 1,746 16.26 1,908 16.56
MWDBE
Total 3,149 | 100.00 7,683 | 100.00 | 13,193 | 100.00 | 10,740 | 100.00 | 11,523 100.00

Source: 2014 D&B Hoovers Data; M3 Consulting
*Bay Area—Consists of counties of San Francisco, Alameda, Contra Costa, Marin, San Mateo, Santa Clara, Napa, Solano, Sonoma
**Equivalent to Caucasian Female-owned firms

When RWASM Availability is adjusted to the requirements of BART’s Non-Discrimination
Program in Subcontracting, the following availability results:
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Table E.5.
Non-Discrimination Availability, Level 3 RWASM Availability
San Francisco Bay Area Rapid Transit District
Relevant Market; 2011-2014
AZE! Construction? Pl::f\fiilgsr;al Stg:lri‘cet:s3 Procurement®
Race/Ethnicity/Gender
Non-MWBE 62.01 67.25 82.6 83.51 93.63
African American 7.65 4.86 3.74 3.78 0.75
Female 2.37 0.75 1.76 0.69 0.17
Male 5.28 4.11 1.98 3.09 0.59
Asian American 10.03 5.48 2.42 0.34 0.84
Female 2.64 1.62 0.66 0 0.25
Male 7.39 3.86 1.76 0.34 0.59
Caucasian Female 6.86 3.99 2.86 1.37 0.59
Hispanic American 3.69 6.35 2.2 1.37 0.59
Female 1.06 1.87 0.44 0.69 0.08
Male 2.64 4.48 1.76 0.69 0.5
Native American 0 0 0 0 0
Female 0 0 0 0 0
Male 0 0 0 0 0
Other MBE 0.53 0.12 0 0 0
Female 0.53 0.12 0 0 0
Male 0.26 0 0 0 0
Total BART Certified MWBE 28.76 20.8 11.23 6.87 2.76
Female 13.46 8.34 5.73 2.75 1.09
Male 15.57 12.45 5.51 4.12 1.68
Other Certified S/M/W/DBE 1.32 2.12 0.66 0.34 0.17
Total MWBE 30.08 22,91 11.89 7.22 2.93
D&B MWBE 7.92 9.84 5.51 9.28 3.43
Total 100 100 100 100 100

Source: M? Consulting; BART Procurement Bidder Data, PeopleSoft Final Data, BART Planning and Development Work Plan Data; BART OCR

Vendor Payment Tracking Data; BART Planholders; BART Vendors

Level 3: Bidders, Sub-bidders, Formal and Informal Awards form PeopleSoft Data, Prime/Sub Payees from Work Plans and VPTS data

IMSA, 2Bay Area, 3State of California, “Nationwide

Often, it is argued that actual availability, based on bidders, is significantly impacted by the
presence of race and gender-conscious goals. BART’s data reflects M/W/DBE participation in

Construction, where BART does apply race and gender-conscious goals on Federal contracts,

but to suggest that the difference is due to the utilization of DBE goals would be conjecture.
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This is highlighted even more by Utilization results, where BART has been able to achieve a
greater proportion of M/W/DBE utilization in A&E and Professional Services areas, where
race and gender-conscious goals cannot be applied.

Potentially, the difference in Potential Availability and Actual Availability could reflect the
impact on Actual Availability of “But-For Discrimination”, but it could also reflect the absence
of outreach by BART to potentially available firms, as well. In other words, from the RWASM
estimates, bidders, sub-bidders, and awardees are presumed to be actually available,
whereas the D&B figures includes firms that may not be actually available due to
discrimination or other factors. Significantly more research and analysis is necessary to
determine the reasons for differences in availability levels between RWASM and D&B. Other
than race and gender-conscious goals, such factors influencing the difference between RWASM
Availability measures and D&B Availability figures could include, but not be limited to:

¢ Firms available in D&B, while falling into a North American Industry Classification
System code utilized by BART, do not provide the specific goods and services required
by BART;

¢ Firms within the D&B availability pool may not be interested in doing business with
BART or in the public sector; and,

e As a public entity with consistent commitment in its Strategic Mission to community
economic development, BART may be viewed by the community as a more inclusive
environment, than the private sector or other public entities.

As the Office of Civil Rights begins to conduct inclusive outreach to and surveying of firms
on the D&B list to determine their interest and ability to provide their services to BART and
the willingness of unverified D&B Minority/ Women-business enterprises to become certified
to be eligible for BART's race and gender-conscious initiatives, more conclusive
determinations can be made regarding the difference between RWASM and D&B availability
figures.
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C. Utilization Analysis

Table E.6 reflects a summary of utilization for all procurement types. This summary is
followed by more detailed analysis for A&E and Construction in Tables E.7 and E.8.

Based on the most robust data source for each procurement type—contract awards, purchase
orders or payments—M/W/DBEs achieved the highest levels of participation in A&E at 34.60
percent, utilizing on On-call A&E Payments, and the lowest levels of participation in
Procurement at 1.36 percent.

The level of achievement in A&E is worthy of note, given that there were no race and gender-
conscious goals utilized in this procurement category. On the other hand, in Construction,
the only procurement category where BART can utilize race and gender-conscious goals on
federal contracts, M/W/DBE participation reached only 11.38 percent, even though BART’s
overall triennial DBE goal was 22 percent for 2011-2013 and 23 percent for 2014-2016 and
despite achieving over 40 percent M/W/DBE participation at the subcontracting level. A key
difference between A&E and Construction levels of M/W/DBE participation is Pure Prime
participation, 36 percent for A&E M/W/DBE Pure Prime utilization, combined with 32.38
percent for M/W/DBE subcontracting, contrasted with 0.85 percent for Construction
M/W/DBE Pure Prime utilization, combined with 40.64 percent for M/W/DBE subcontracting.

When comparing On-call A&E Payments data to On-call A&E Commitments data to see if
there are similar trends, it is revealed that African American-owned participation drops
from15.17 percent based on On-call A&E Commitments to 7.39 based on On-call A&E
Payments. Asian American-owned firms show the opposite trend, with 16.38 percent
participation based on On-call A&AE Commitments and 23.39 percent based on On-call A&E
Payments.

For participation by specific MBE group and Caucasian Female-owned firms, Asian
American-owned firms had higher participation than African American-owned firms in A&E
and Construction, while African American-owned firms were more represented than Asian
American-owned firms in Professional Services and Other Services. African American-owned
firm participation in Professional Services was significantly higher than all other MWBE
groups at 12.37 percent. However, over 60 percent of this participation reflects awards to
one African American-owned firm.

Hispanic American-owned firms fared best in Construction at 4.62 percent and Other
Services at 3.60 percent. Although their level of participation was greater than the other
MBE groups and Caucasian Female-owned firms, it was not significantly so. Caucasian
Female-owned firms appear to have the lowest levels of participation, except in Professional
Services, where 0.54 percent participation outpaced that of Asian American- and Hispanic
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D&B MWBEs reflected significant levels of participation in the
procurement categories of Construction and Other Services.

Summary Table - Utilization by Relevant Market
San Francisco Bay Area Rapid Transit District
Relevant Market; 2011 — 2014

A&E"® Construction®® Profe.ssmsnsal Other Services3 Procurement*®
Ethnicity Services™>
% % % % %
Non-M/W/DBE 61.06 75.23 84.17 77.58 97.30
African American 7.39 3.11 12.37 1.80 0.23
Asian American 23.39 3.65 0.19 1.14 0.29
Hispanic American 1.37 4.62 0.37 3.60 0.81
Total MBE 32.15 11.38 12.93 6.54 1.33
Caucasian Female 2.45 2.02 0.54 0.12 0.03
Total M/W/DBE 34.60 13.39 13.47 6.65 1.36
D&B MWBE 4.35 11.38 2.36 15.77 1.35
Total 100.00 100.00 100.00 100.00 100.00

Source: BART Purchasing, BART PeopleSoft Financial Management Information System;

1 Relevant Market = MISA

2 Relevant Market = Bay Area
3 Relevant Market = State of California
4 Relevant Market = Nationwide

5 Contract Awards data

6 On-Call Commitment data
7 Accounts Payable data

8 Purchase Orders data

M3 Consulting
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MSA*
Pure Prime + Sub Pure Prime Only Subcontractors Only Federal Prime + Sub Nonfederal Prime + Sub

Ethnicity $ % $ % S % $ % $ %

Non-M/W/DBE 59,019,734 61.06 34,721,756 58.71 24,297,977 64.76 26,541,208 60.52 32,478,525 61.50
African American 7,142,603 7.39 2,952,491 4.99 4,190,112 11.17 6,555,424 14.95 587,180 1.11
Asian American 22,609,351 23.39 15,911,699 26.90 6,697,652 17.85 4,347,004 9.91 18,262,347 34.58
Hispanic American 1,322,732 1.37 1,140,424 1.93 182,308 0.49 182,308 0.42 1,140,424 2.16
Total MBE 31,074,686 32.15 20,004,614 33.82 11,070,072 29.51 11,084,735 25.28 19,989,951 37.85
Caucasian Female 2,367,152 2.45 1,287,444 2.18 1,079,709 2.88 2,025,683 4.62 341,469 0.65
Total M/W/DBE 33,441,839 34.60 21,292,057 36.00 12,149,781 32.38 13,110,419 29.90 20,331,420 38.50
D&B MWBE 4,202,529 4.35 3,131,190 5.29 1,071,339 2.86 4,202,529 9.58 0 0.00
Total 96,664,101 100.00 59,145,004 100.00 37,519,097 100.00 43,854,156 100.00 52,809,945 100.00

Source: BART Procurement, M3 Consulting,
*MSA—Consists of counties of San Francisco, Alameda, Contra Costa, Marin, San Mateo
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Pure Prime + Sub Contract Awards—Detailed
San Francisco Bay Area Rapid Transit District
Relevant Market, 2011 - 2014
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Bay Area*
Pure Prime + Sub Pure Prime Only Subcontractor Only Federal Prime + Sub Nonfederal Prime + Sub
Ethnicity S % S % S % S % S %
Non-M/W/DBE 369,822,861 75.23 301,152,333 89.53 68,670,528 44.23 65,832,363 68.95 303,990,498 76.74
African American 15,296,069 3.11 234,500 0.07 15,061,569 9.70 2,695,633 2.82 12,600,436 3.18
Asian American 17,932,277 3.65 262,530 0.08 17,669,747 11.38 6,290,475 6.59 11,641,802 2.94
Hispanic American 22,699,984 4.62 2,352,622 0.70 20,347,361 13.11 4,301,848 4.51 18,398,136 4.64
Total MBE 55,928,330 11.38 2,849,652 0.85 53,078,677 34.19 13,287,956 13.92 42,640,374 10.76
Caucasian Female 9,906,681 2.02 - 0.00 9,906,681 6.38 3,033,670 3.18 6,873,011 1.74
Total M/W/DBE 65,835,011 13.39 2,849,652 0.85 62,985,358 40.57 16,321,626 17.10 49,513,385 12.50
D&B MWBE 55,938,248 11.38 32,351,458 9.62 23,586,789 15.19 13,320,639 13.95 42,617,609 10.76
Total 491,596,120 100.00 336,353,443 100.00 155,242,675 100.00 95,474,628 100.00 396,121,492 100.00

Source: BART Procurement, M3 Consulting,
*Bay Area—Consists of counties of San Francisco, Alameda, Contra Costa, Marin, San Mateo, Santa Clara, Napa, Solano, Sonoma

MILLER? CONSULTING, INC.




San Francisco Bay Area Rapid Transit District
Disparity Study

Final Report

January 12, 2017

Page ES-25

Executive Summary

BART’s utilization data suggests that BA